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By DENNIS M. GONSKI

Comity: More Than a Gourtesy, Less Than an Ohligation

A comity stay may be the most
effective tool in preventing paraflel
lawsuits in two jurisdictions

situation occasionally arising in
Aaggressively litigated disputes is
the filing of multiple lawsuits
venued in different jurisdictions. An
insurer files suit in New York or
Philadelphia. The insured counters by
filing its own lawsuit in New Jersey.
Two parallel lawsuits, each in sister
states, pending in courthouses located
only five miles apart. Bach plaintiff
claims the traditional right to choose the
forum. Each defendant suffers the bur-
den of demonstrating the chosen forum
is not appropriate.
What to do? Must there be parallel
lawsuits in two jurisdictions?

Proving Serious Inconvenience

With the proximity of New Jersey
to both New York and Philadelphia, the
traditional doctrine of forum non conve-
niens may prove difficult to justify. That
doctrine applies only where there is a
serious inconvenience to litigation in an
otherwise proper forum. What serious
inconvenience can arise when the com-
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peting forum is but a bridge span away?
And why should a New Jersey resident
be deprived of the right to sue in New
Jersey? The mere fact that an action
may be already filed in a foreign juris-
diction, even if involving the same par-
ties and issues, does not automatically
bar prosecution of a second action here
in New Jersey. Indeed, once jurisdiction
is properly established, the choice of
New Jersey as the forum state will gen-
erally be upheld, regardless of how
many other actions are pending and no
matter when each action was filed. The
general rule applied in resolving forum
non conveniens motions is to favor
retention of properly obtained jurisdic-
tion unless New Jersey, as the chal-
lenged forum, is a clearly inappropriate
venue.

A forum non conveniens motion
will likely not preclude duplicitous liti-
gation. However, that is not the final
word. The defendant’s failure to estab-
lish a forum non conveniens argurment
does not automatically assure a plaintiff
his “day in court” in New Jersey.

The doctrine of comity, however,
permits a New Jersey court to order a
stay of its own proceedings pending the
disposition of a parallel case brought in
a foreign court.

The Golden Rule

Comity depends not on jurisdic-
tion; not on legal priorities; not even on

a determination of propriety of forum.
Commity is based upon a manifestation of
the “golden rule” as extended between
courts: Each court shall give respect to
the proceedings of others, as it would
have others give unto its own, in similar
circumstances.

Unlike forum non conveniens,
“comity” is known as a rule of judicial
“abstention.” Comity is applied ad hoc,
based in part upon a predilection toward
the avoidance of parallel litigation; in

. part upon respect for the laws of other

jurisdictions; and in part upon a policy
favoring the efficient use of judicial
process. A recent example of a New
Jersey ruling in a comity situation is
Exxon Research and Engineering Co. v.
Industrial Risk Insurers, 341 N.J. Super.
489, (App. Div. 2001), where the court
described the doctrine of comity as one
whose application is dependent upon
the special equities in which it arises:

Although the principie of comity
grows out of a predilection
toward abstention, its application
is nevertheless flexible, being
dependent upon the ‘special
equities’ of the case, the exis-
tence of which are left to the
sound discretion of the trial
court, which must essentially
determine whether it is fair to
have its citizens’ rights adjudi-
cated by a foreign court. Exxon
Research, 341 N.J. Super. at 505.
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The language used by the court in
the Exxon Research case is an apparent
softening of earlier expressions of the
doctrine, such as found in Stultz v
Stultz, 15 N.J. 315 (1954), where the
Supreme Court prescribed the applica-
tion of comity with the use of language
such as “forbidden interference™ (with
pending proceedings in foreign courts)
and “‘propriety of exercise’™

Considerations of comity forbid
interference with the prosecution
of a proceeding in a foreign
jurisdiction capable of affording
adequate relief and doing com-
plete justice, unless there be a
special equity sufficient in con-
science to stay the hand of the
defendant. The question is not
the existence of the power but
the propriety of its exercise in a
given case. The rule of comity is
grounded in the policy of avoid-
ing conflicts of jurisdiction,
unless upon strong grounds, and
the general principle that the
court which first acquires juris-
diction of the issue has prece-
dence.” Staltz, 15 N.J. at 319-
320, citing Justice Harry Heher
in O'Loughlin v. O’Loughlin, 6
N.I. 170 at 178-179 (1951).

Comity is therefore to be consid-
ered something more than a mere cour-
tesy, but less than an absolute obliga-
tion. It has at its gravamen two consid-
erations surmmarized by Judge A.
Dayton Oliphant in Fantony v. Fantony,
namely: (1) dual jurisdiction over the
subject matter of the dispute, and (2)
public policy considerations under New
Jersey law:

The rule of comity is grounded
in the policy of avoiding con-
flicts in jurisdiction, uniess upon
strong grounds, and the general
principle that the court which
first acquires jurisdiction of an
issue has precedence, in the
absence of special equities. A lit-

igant cannot be compelled to act
elsewhere, but may remain in the
court which first acquires juris-
diction and abide by the terms of
its decree. Famtony v. Fantony,
21 N.J. 525, 533 (1956).

Comity Application Test

A general test for comity applica-
tion was established in American Home
Products Corp. v. Adriatic Insurance
Co., 286 N.I. Super. 24 {App. Div.
1995):

1) There must be another action
already filed in another jurisdiction;

2) Both cases involve the same par-
ties, the same claims and the same legal
issues; and

3) The plaintiff will have the oppor-
tunity for adequate relief in that other
jurisdiction.

Once these three test requisites
have been established, the moving party
is said to enjoy a “clear entitlement to
comity-stay relief” and the burden falls
upon the plaintiff to demonstrate that
“special equities” exist that are suffi-
ciently compelling to permit a second
action to proceed. Id.

Borrowing from Federal Law

The New Jersey test for comity is in
many aspects very similar to the test
used by the federal court to determine
the applications of the federal doctrine
of abstention. The federal courts, how-
ever, apply a series of eight factors in
determining the exercise of discretion in
the application of the federal doctrine of
abstention:

(1) the identity of the court that
first assumed jurisdiction over
the property; (2) the relative
inconvenience of the federal
forum; (3) the need to avoid
piecemeal litigation; (4) the order
in which the respective proceed-
ings were filed; (5) whether fed-
eral or foreign law provides the
rule of decision; (6) whether the

foreign action protects the feder-
al plaintiff’s rights; (7) the rela-
tive progress of federal and for-
eign proceedings; and (§) the
vexatious or contrived nature of
the federal claim. Exxon
Research and Engineering Co. .
Industrial Risk Insurers, 341 N.J.
Super. at 508 {App. Div. 2001),
citing Finova Capital Corp. w.
Ryan Helicopters, USA, Inc., 180
F.3d 896, 898-99 (1999). See
also, City of Philadelphia v.
Austin, 86 N.J. 55 (1981), which
also borrowed from the federal
test.

The doctrine of comity is a most
powerful alternative argument in situa-
tions where a forum non conveniens
application will likely fail.

On a forum non conveniens motion,
the movant must demonstrate:

1) Serious inconvenience if the case
were to proceed in the plaintiff’s chosen
forum;

2) A transfer of the case or deferring
the case to the motion forum will not
result in significant hardship to the plain-
tiff;

3) The plaintiff’s chosen forum is
demonstrably improper or inappropri-
ate; and

4) Public and private factors includ-
ing accessibility of proof; availability of
witnesses; administrative difficulties;
and availability of a more appropriate
forum.

Comity, on the other hand, is ani-
mated primarily by judicial discretion,
and is freely exercised in favor of a stay
when there is already another action
pending before a foreign court equally
capable of rendering prompt and com-
plete justice, to the same parties on the
same issues.

A comity-stay may well be, in the
last analysis, the most effective tool in
preventing an aggressive defendant
from seeking to defeat litigation in an
out of state forum, by the mere com-
mencement of parallel litigation in
New Jersey. R



